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Abstract 

At least 100,000 retired UK citizens currently live in Spain. Under EU law, they are entitled to 

access the Spanish NHS with minimum administrative difficulty. What will their legal 

ƉŽƐŝƚŝŽŶ ďĞ ƵŶĚĞƌ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͍͛ TŚŝƐ ŝƐ Ă ƋƵĞƐƚŝŽŶ ŽĨ “ƉĂŶŝƐŚ ůĂǁ͘ The worst case 

scenario is that they will have to reapply for their residence permits under the Spanish 

legislation applicable to non EU/EEA citizens, with all the administrative inconvenience and 

cost entailed. If they successfully reapply, their personal healthcare costs will be 

considerably higher than at present, should they choose to remain in Spain. Very obvious 

questions of capacity planning arise. The Spanish system will potentially need to gear up for 

a significant administrative effort. Given the distinct possibility ŽĨ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ƚŚĞ UK 

NHS should prepare to welcome significant numbers of pensioners home. 

Introduction 

Available data suggests some 1.2 million UK citizens live in other EU countries (R-EU) (House 

of Commons, 2017). Official figures from Eurostat and the UN suggest 309,000 of those are 

in Spain (House of Commons, 2017; UN, 2015; Migration Watch, 2016). Local estimates 

suggest it could be double that number, or more. Just over one third of UK citizens in Spain 

are aged over 65 (ONS, 2017:5). Retired UK citizens in Spain currently rely on EU law to 

secure residence, pensions, and, crucially, access to healthcare, with minimum 
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administrative formality and no extra cost to themselves. This freedom is organised on the 

basis of a reciprocal system dating back to the 1960s, according to which people are entitled 

to migrate within the EU without detriment to their social security positions. Data from 

February 2016 shows that Spain is the EU country to which the UK makes the largest 

reimbursement (some £220 million annually) for healthcare given to its citizens.1 

 Evidence presented to the House of Lords EU Select Committee shows significant 

uncertainty about the position of retired UK citizens in Spain following the June 2016 EU 

ƌĞĨĞƌĞŶĚƵŵ ĂŶĚ ƚŚĞ UK ŐŽǀĞƌŶŵĞŶƚ͛Ɛ ƌĞƐŽůǀĞ ƚŽ ƚƌŝŐŐĞƌ AƌƚŝĐůĞ ϱϬ ĂŶĚ ůĞĂǀĞ ƚŚĞ EU ;HŽƵƐĞ 

of Lords, ϮϬϭϲͿ͘ TŚĞ ŽĨĨŝĐŝĂů ƌĞƉŽƌƚ ƵƐĞƐ ƚŚĞ ǁŽƌĚ ͞ĚŝƐƚƌĞƐƐ͕͟ ĂŶĚ ǁĞ ĚŽ ŶŽƚ ƚŚŝŶŬ ƚŚŝƐ ŝƐ ĂŶ 

over-statement or that people feel this way unreasonably. A significant group of potentially 

vulnerable individuals simply do not have any authoritative or reliable information about 

their legal position in terms of access to healthcare in the near future.2 Healthcare is not an 

optional luxury, nor is it cheap. Thus far, the UK government has not provided any specific 

information or advice,3 preferring to make assertions about future negotiated deals with the 

R-EU and to claim that to give more detail compromises its negotiating position.  

 Nor is such sought-after legal clarity easy to determine. Of course, we cannot know 

the details of the future UK/R-EU relationship: we do not yet even know the terms of the 

agreement by which the UK will leave the EU. It could be that such an agreement secures 

the position of UK citizens in the rest of the EU, including the access of retired UK citizens to 

the Spanish healthcare system on the same basis as current terms. But given the 

ƐŝŐŶŝĨŝĐĂŶĐĞ ŽĨ ŵŝŐƌĂƚŝŽŶ ƚŽ ƚŚĞ UK ŐŽǀĞƌŶŵĞŶƚ͛Ɛ BƌĞǆŝƚ ŶĂƌƌĂƚŝǀĞ͕ the UK Prime Minister͛Ɛ 

ƉŽƐŝƚŝŽŶ ƚŚĂƚ ͚ŶŽ ĚĞĂů ͙ ŝƐ ďĞƚƚĞƌ ƚŚĂŶ Ă ďĂĚ ĚĞĂů͛ ;MĂǇ, 2017), and the uncomfortable fact 

that negotiation is a two-way process in which both parties must reach a mutually 
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compatible agreement, we think it is appropriate to plan on the basis of something less than 

this.  

 The reasonable questions to ask are these: If the UK leaves the EU without a 

negotiated deal ;Ă ͚ŶŽ-ĚĞĂů͛ BƌĞǆŝƚͿ, what will be the position of these retired UK citizens in 

Spain seeking healthcare? This is a question of Spanish law. How does Spanish law treat 

resident retired people from non-EU/EEA countries with which there is no treaty on 

reciprocal healthcare? Are there any countries in that category? Does Spanish law include 

ĞŶĨŽƌĐĞĂďůĞ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ƚŽ ŚĞĂůƚŚĐĂƌĞ͍ DŽ “ƉĂŶŝƐŚ ĐŽƵƌƚƐ ŝŶƚĞƌƉƌĞƚ ĂŶǇ ŽďůŝŐĂƚŝŽŶƐ ŝŶ 

international law (from the UN or Council of Europe) as requiring Spain to provide 

healthcare to non-nationals, and, if so, in which situations? What procedures or 

mechanisms underpin any rights that exist? And, because healthcare is a devolved 

responsibility in Spain, we need to ask the following question also: Are the answers to any of 

these questions different in different Spanish autonomous regions?  

 None of this legal analysis is straightforward. What follows is our interpretation of 

the position, based on the available legal texts. We should make explicit that we are not 

offering formal legal advice. It goes without saying that the position is different for other R-

EU countries. 

 

The relevant Spanish law 

According to Article 3 and Article 3-bis of the Cohesion and Quality of the National Health 

System Act 2003 (significantly amended in 2012)4, as a general rule, an insured status is 
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required for access to the Spanish public healthcare system. As there are no official 

translations of this text,5 we set it out in full here. 

[Table 1: Spanish Cohesion and Quality of the NHS Act 2003, as amended about here] 

 

Insured status under the 2003 Act 

UK ĐŝƚŝǌĞŶƐ ǁŚŽ ĂƌĞ ůŝǀŝŶŐ ŝŶ “ƉĂŝŶ ǁŝƚŚ Ă ƉĞƌŵĂŶĞŶƚ ƌĞƐŝĚĞŶĐĞ ƉĞƌŵŝƚ ŵĂǇ ŚĂǀĞ ͚ŝŶƐƵƌĞĚ 

ƐƚĂƚƵƐ͛ ƵŶĚĞƌ AƌƚŝĐůĞ ϯ͘ FŽƌ ŝŶƐƚĂŶĐĞ͕ UK ĐŝƚŝǌĞŶƐ ǁŚŽ ǁŽƌŬĞĚ ŝŶ “ƉĂŝŶ ĂƐ ĞŵƉůŽǇĞĞƐ Žƌ ǁĞƌĞ 

self-employed and are affiliated to the Spanish social security system,6 and their families as 

ĚĞĨŝŶĞĚ ŝŶ “ƉĂŶŝƐŚ ůĂǁ͕ ǁŝůů ďĞ ĞŶƚŝƚůĞĚ͕ ƵŶĚĞƌ “ƉĂŶŝƐŚ ůĂǁ͕ ĞǀĞŶ ĨŽůůŽǁŝŶŐ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ 

to access public healthcare free of charge, on the same basis as insured Spanish citizens. 

Pensioners with annual ŝŶĐŽŵĞƐ ŽĨ ŽǀĞƌ ΦϭϬϬ͕ϬϬϬ ƉĂǇ ϲϬ ƉĞƌ ĐĞŶƚ of prescription charges, 

ĐĂƉƉĞĚ Ăƚ ΦϲϬ Ă ŵŽŶƚŚ͕ ǁŝƚŚ ůŽǁĞƌ ĐŽ-payments and lower caps for less wealthy pensioners 

(UK Government, 2014). Their healthcare is funded through their contribution to the 

Spanish social security system. Provided their residence entitlements continue, their 

position will not change. It may be, however, that they have to reapply for a Spanish 

residence permit, as the basis for their current residence (nationality of an EU country) will 

no longer apply. 

 These entitlements extend also to their resident spouse, former spouse and 

ĐŚŝůĚƌĞŶ ƵŶĚĞƌ Ϯϲ Žƌ ŽůĚĞƌ ǁŝƚŚ Ă ĚŝƐĂďŝůŝƚǇ͘ CƵƌƌĞŶƚůǇ͕ ƚŚĞ ͚ŵĞŵďĞƌƐ ŽĨ ƚŚĞŝƌ ĨĂŵŝůǇ͕͛ ĂƐ 

defined in EU law,7 ĂŶĚ ͚ƐƵƌǀŝǀŽƌƐ͛ ŽĨ ƐƵĐŚ ŝŶƐƵƌĞĚ UK ƉĞnsioners are entitled to access the 
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Spanish NHS under EU Regulation 883/2004. But some family members, such as dependent 

parents, do not fall within the 2003 Act, so will cease to be covered. 

 Retired British people living in Spain, who have not worked in Spain, and are not 

affiliated to the Spanish social security system, but who have worked and paid national 

insurance contributions in the UK are also currently entitled to access the Spanish 

healthcare system under Regulation 883/2004, as if they were insured Spanish citizens.  The 

Regulation applies to all EU nationals resident in the EU who are or have been covered by 

ŽŶĞ Žƌ ŵŽƌĞ ŶĂƚŝŽŶĂů ƐŽĐŝĂů ƐĞĐƵƌŝƚǇ ƐǇƐƚĞŵƐ ŽĨ EU ĐŽƵŶƚƌŝĞƐ͕ ƚŽ ͚ŵĞŵďĞƌƐ ŽĨ ƚŚĞŝƌ ĨĂŵŝůǇ͛ 

ĂŶĚ ƚŚĞŝƌ ͚ƐƵƌǀŝǀŽƌƐ͛͘8  In order to show that they fall within the Regulation, and satisfy 

administrative practices, UK citizens must have a permanent Spanish residence permit. For 

those individuals, the Regulation currently gives access to healthcare to those within its 

scope ʹ including pensioners and their families9 ʹ as if they were socially insured in Spain.10  

UŶĚĞƌ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ‘ĞŐƵůĂƚŝŽŶ ϴϴϯͬϮϬϬϰͬEC ǁŝůů ĐĞĂƐĞ ƚŽ ĂƉƉůǇ ƚŽ BƌŝƚŝƐŚ ĐŝƚŝǌĞŶƐ͘ TŚĞŝƌ 

national insurance contributions will no longer lawfully earn them the right to access 

healthcare in Spain. Equally it is possible that their residence entitlements will no longer be 

secure. 

 Under the Spanish Cohesion and Quality of the National Health System Act 2003, 

the Regulation 883/2004 regime is also applied to citizens who have contributed to social 

security schemes of an EEA country or Switzerland.  In the now extremely unlikely event 

that the UK/R-EU future agreement includes EEA membership, the position of retired UK 

citizens resident in Spain would also not change in terms of access to healthcare.  
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 Citizens of other countries, if they are authorised to reside in Spanish territory, 

͚ŵĂǇ ďĞ ŝŶƐƵƌĞĚ ĂƐ ůŽŶŐ ĂƐ ƚŚĞǇ ƉƌŽǀĞ ƚŚĂƚ ƚŚĞǇ ĚŽ ŶŽƚ ĞǆĐĞĞĚ Ă ƐƚĂƚƵƚŽƌǇ ŝŶĐŽŵĞ ůŝŵŝƚ͛͘11 In 

this case, they fall within the scope of the 2003 Act, and are entitled to Spanish healthcare.  

TŚŝƐ ŝƐ ƚŚĞ ƉŽƐŝƚŝŽŶ UK ŶĂƚŝŽŶĂůƐ ǁŝůů ďĞ ŝŶ ĨŽůůŽǁŝŶŐ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͛͘  TŚĞ ƐƚĂƚƵƚŽƌǇ ŝŶĐŽŵĞ 

ůŝŵŝƚ ǁĂƐ ƐĞƚ Ăƚ ΦϭϬϬ͕ϬϬϬ ŝŶ ϮϬϭϮ͘12  This is already quite high (the average income of a UK 

pensioner under age 75 is just over £18,ϬϬϬ ;DWP ϮϬϭϲͿ͕ ;Đ ΦϮϭ,000) though pensioners 

who retire outside the UK are probably wealthier than those who remain in the UK13).  And 

moreover, the Spanish Constitutional Court has recently declared the limit to be 

unconstitutional.14 If no income limit applies, the de jure position of EU/EEA citizens and non 

EU/EEA citizens under the 2003 Act is the same, suggesting that the entitlements of access 

ƚŽ ŚĞĂůƚŚĐĂƌĞ ǁŽƵůĚ ĂůƐŽ ƌĞŵĂŝŶ ƚŚĞ ƐĂŵĞ ƵŶĚĞƌ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ƵŶĚĞƌ ǁŚŝĐŚ UK 

nationals will be non EU/EEA citizens.  

 Nonetheless, there are significant de facto differences in their positions. These 

concern the administrative formalities with which citizens must comply in order to access 

the Spanish healthcare system.  

 In order to fall within the scope of the 2003 Act, it is necessary to provide evidence 

of permanent residence in Spain. EU/EEA citizens are entitled to a permanent residence 

permit on proof only that they have sufficient economic resources to meet the costs of 

living in Spain and that they enjoy coverage under a public or private health insurance 

ƐǇƐƚĞŵ ;ǁŝƚŚ Ă ͚ďĂƐŬĞƚ ŽĨ ƐĞƌǀŝĐĞƐ͛ ĞƋƵŝǀĂůĞŶƚ ƚŽ ƚŚŽƐĞ ŽĨ ƚŚĞ “ƉĂŶŝƐŚ NH“Ϳ͘  Aƚ ƚŚĞ ŵŽŵĞŶƚ͕ 

that latter requirement is satisfied by reference to the UK NHS and the Regulation 883/2204 

system, relying on the S1 (previously E-106, E-109, E-120 and E-121) form.  But it is much 

more difficult for non EU/EEA citizens to obtain a permanent residence permit in Spain, 
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ƐŝŶĐĞ ƚŚĞǇ ŵƵƐƚ ĂůƐŽ ĂĐƋƵŝƌĞ Ă ǁŽƌŬ ƉĞƌŵŝƚ Ăƚ ƚŚĞ ƐĂŵĞ ƚŝŵĞ͘ IŶ ƚŚĞ ĞǀĞŶƚ ŽĨ Ă ͚ŶŽ-deal 

BƌĞǆŝƚ͕͛ ƐĂǀĞ ƉĞƌŚĂƉƐ Ă tiny minority, acquiring a work permit will simply be impossible for 

the ordinary retired UK citizens who live in Spain.  

 Moreover, under the administrative formalities surrounding the 2003 Act, non 

EU/EEA citizens must also prove that they enjoy health coverage by their affiliation to the 

social security system of a state with a bilateral reciprocal agreement with Spain. Currently 

Spain has approximately 20 international treaties on social security issues.  However, the 

͚ƌŝŐŚƚ ƚŽ ĞǆƉŽƌƚ͛ ŶĂƚŝŽŶĂů ŚĞĂůƚŚ coverage, so that patients are entitled to receive healthcare 

ĂĐĐŽƌĚŝŶŐ ƚŽ ƚŚĞ “ƉĂŶŝƐŚ NH“ ͚ďĂƐŬĞƚ͕͛ is explicitly recognised in only seven cases (treaties 

with Andorra, Brazil, Chile, Ecuador, Morocco, Peru and Tunisia) (Spanish Court of Auditors, 

2012). Otherwise, foreign nationals will receive only the healthcare benefits allowed by their 

ŚŽŵĞ ĐŽƵŶƚƌǇ ;ŐĞŶĞƌĂůůǇ ůĞƐƐ ƚŚĂŶ ƚŚĞ “ƉĂŶŝƐŚ ͚ďĂƐŬĞƚ͛Ϳ͘ IŶ ĂŶǇ ĞǀĞŶƚ͕ ŝŶ ƚŚĞ ĂďƐĞŶĐĞ ŽĨ ƐƵĐŚ 

an agreement with the UK, non-EU/EEA citizens would be required to be covered by private 

health insurance, at their own expense. The administrative formalities necessary to secure 

rights under the 2003 Act, Article 3 (3) will in practice exclude UK nationals from access to 

ƚŚĞ “ƉĂŶŝƐŚ ŚĞĂůƚŚĐĂƌĞ ƐǇƐƚĞŵ ĨŽůůŽǁŝŶŐ Ă ͚ŶŽ-deal Brexiƚ͛͘ 

 The residual provision of the 2003 Act, Article 3 (5), permits those who are not 

insured under Article 3 (2) and are not beneficiaries under Article 3 (3) to access Spanish 

ŚĞĂůƚŚĐĂƌĞ ͚ďǇ ƉĂǇŝŶŐ ƚŚĞ ĐŽƌƌĞƐƉŽŶĚŝŶŐ ĨĞĞ ĚĞƌŝǀĞĚ ĨƌŽŵ ƚŚĞ ƐŝŐŶŝŶŐ ŽĨ Ă ƐƉĞĐŝĂů 

aŐƌĞĞŵĞŶƚ͛͘ TŚŝƐ ŝƐ ĂŶ ŝŶĚŝǀŝĚƵĂů ĂŐƌĞĞŵĞŶƚ ďĞƚǁĞĞŶ ƚŚĞ “ƉĂŶŝƐŚ ƐŽĐŝĂů ƐĞĐƵƌŝƚǇ system and 

the retired person. It is administered through the Spanish autonomous communities and 

only covers the `basic basket of services´ so that patients must pay 100 per cent of the cost 

of their prescriptions. In addition to this, current rates for those who are older than 65 are 
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Φϭϴϴϰ ƉĞƌ ĂŶŶƵŵ ;Φϭϱϳ Ă ŵŽŶƚŚͿ͘ TŚĞƌĞ ŝƐ Ă ŵƵĐŚ ůŽǁĞƌ ĨĞĞ ĨŽƌ ƉĞŽƉůĞ ƵŶĚĞƌ ϲϱ ;Φ ϳϮϬ ƉĞƌ 

ǇĞĂƌ͕ ΦϲϬ Ă ŵŽŶƚŚͿ͘15 The difference is perhaps intended to have a disincentive effect for 

retired people.  

Again, de facto administrative requirements are important. To enter into these 

special agreements, Spanish law requires:16 i) accreditation of effective residence in Spain 

for a continuous period of at least one year immediately prior to the date of the request of 

the special agreement; ii) registration, at the time of submitting the application to enter into 

the special agreement, in a municipality belonging to the territorial scope of the 

corresponding autonomous community with which the agreement is reached.  

 We have been unable to find data on how many of these agreements are already 

in place. Even though standard models of such agreements are available to all interested 

individuals, it cannot be ruled out that fŽůůŽǁŝŶŐ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ĂĐĐĞƐƐŝŶŐ ƚŚĞ “ƉĂŶŝƐŚ 

NHS will only be feasible at considerable expense and administrative inconvenience, with all 

the uncertainty associated.  

 

Exceptional cases under the 2003 Act (emergency care) 

Non-insured non-nationals, even those without a temporary or permanent residence 

permit, are entitled to receive healthcare from the Spanish NHS in three exceptional cases: 

health emergencies, minors and pregnant women.17  Retired people are by definition not 

minors, though may have dependents living with them who are.  For the narrow category of 

ŚĞĂůƚŚ ĞŵĞƌŐĞŶĐŝĞƐ͕ ĞǀĞŶ ƵŶĚĞƌ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ BƌŝƚŝƐŚ ƉĞŶƐŝŽŶĞƌƐ ŝŶ “ƉĂŝŶ ǁŝůů ďĞ 
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covered, so some of the worst fears of a disorderly Brexit concerning healthcare ʹ to wit, 

that access to critical care in the event of a health emergency will be unavailable ʹ are 

misplaced. 

 

͚AĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͍͛ 

TŚĞ ƋƵĞƐƚŝŽŶ ŽĨ ǁŚĞƚŚĞƌ ĂŶĚ ŝĨ ƐŽ ŚŽǁ ƚŚĞ ĐŽŶĐĞƉƚ ŽĨ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ŝŶ ŝŶƚĞƌŶĂƚŝŽŶĂů ůĂǁ 

ǁŝůů ĂƉƉůǇ ĨŽůůŽǁŝŶŐ BƌĞǆŝƚ ŚĂƐ ďĞĞŶ ͚ďĞƐĞƚ ďǇ ĐŽŶĨƵƐŝŽŶ ĂŶĚ ŵŝƐŝŶĨŽƌŵĂƚŝŽŶ͛ ;DŽƵŐůĂƐ-Scott, 

ϮϬϭϲͿ͘ TŚĞ VŝĞŶŶĂ CŽŶǀĞŶƚŝŽŶ ŽŶ ƚŚĞ LĂǁ ŽĨ TƌĞĂƚŝĞƐ ϭϵϲϵ ŐŝǀĞƐ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ŽŶůǇ ƚŽ 

ƐƚĂƚĞƐ͕ ŶŽƚ ƚŽ ŝŶĚŝǀŝĚƵĂůƐ͘ IŶĚŝǀŝĚƵĂůƐ ŵĂǇ ĞŶũŽǇ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ƵŶĚĞƌ ͚ĐƵƐƚŽŵĂƌǇ 

ŝŶƚĞƌŶĂƚŝŽŶĂů ůĂǁ͛͘ BƵƚ ĞǀĞŶ ŝĨ ƚŚĞ ͚ƌŝŐŚƚ ƚŽ ĂĐĐĞƐƐ ƉƵďůŝĐ ŚĞĂůƚŚĐĂƌĞ͛ ǁĞƌĞ ƐƵĐŚ Ă ƌŝŐŚƚ ;ĂŶĚ ŝƚ 

ŝƐ ŶŽƚ Ăƚ Ăůů ŽďǀŝŽƵƐ ƚŚĂƚ ŝƚ ŝƐͿ͕ ƚŚĞ ĞŶĨŽƌĐĞŵĞŶƚ ŽĨ ƐƵĐŚ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ďǇ UK ƉĞŶƐŝŽŶĞƌƐ ŝŶ 

Spain would rely on Spanish legal processes. These are unlikely to recognise any such rights 

in Spanish law. 

 The very recent Spanish experience, following the significant amendment of the 

Cohesion and Quality of the NHS Act 2003, undertaken to respond to the economic crisis, is 

illustrative. Before 2012, all immigrants, both legal and illegal, were entitled to healthcare in 

“ƉĂŝŶ͘ AĨƚĞƌ ƚŚĞ ϮϬϭϮ ƌĞĨŽƌŵ ŽĨ ƚŚĞ ϮϬϬϯ AĐƚ͕ ŶŽ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ were recognised for those 

people who were living in Spain before 2012. The reform only contained a specific clause 

that postponed for four months the entry into force of such a provision.18 In the case of a 

͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ŝƚ ŝƐ ƉŽƐƐŝďůĞ ƚŚĂƚ ƚŚĞ “panish authorities will recognise the need for a short 

transitional period, not as a legal entitlement, but as a principle of administrative 
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convenience or even ŬŝŶĚŶĞƐƐ͘ BƵƚ ƚŚĞƌĞ ǁŝůů ďĞ ŶŽ ĞŶĨŽƌĐĞĂďůĞ ͚ĂĐƋƵŝƌĞĚ͛ ůĞŐĂů ƌŝŐŚƚƐ ƚŽ 

healthcare except as outlined above under the 2003 Act. 

 

TŚĞ ͚ƌŝŐŚƚ ƚŽ ŚĞĂůƚŚĐĂƌĞ͛ ŝŶ CŽƵŶĐŝů ŽĨ EƵƌŽƉĞ Žƌ ŝŶƚĞƌŶĂƚŝŽŶĂů ůĂǁ͍ 

The UN Social and Economic Rights Covenant19 and the Council ŽĨ EƵƌŽƉĞ͛Ɛ EƵƌŽƉĞĂŶ “ŽĐŝĂů 

Charter20, to which Spain is a signatory, recognise the right to basic healthcare of every 

human being. In common with many countries, including the UK, however, Spain does not 

recognisĞ ĞǀĞŶ ƚŚŝƐ ŵŝŶŝŵƵŵ ŐƵĂƌĂŶƚĞĞ ;͚ďĂƐŝĐ ŚĞĂůƚŚĐĂƌĞ͛Ϳ ĂƐ ĂŶ ĞŶĨŽƌĐĞĂďůĞ ƌŝŐŚƚ͘ TŚĞ 

Spanish Constitutional Court21 held that these UN-ESC provisions are non-binding rules and 

should be interpreted as mere aspirations.  

 Equally, reliance on the European Convention of Human Rights, Protocol 1, Article 

1 oŶ ƚŚĞ ƌŝŐŚƚ ƚŽ ͚ƉĞĂĐĞĨƵů ĞŶũŽǇŵĞŶƚ ŽĨ ŽŶĞ͛Ɛ ƉŽƐƐĞƐƐŝŽŶƐ͛ ŝƐ ŚŝŐŚůǇ ƵŶůŝŬĞůǇ ƚŽ ďĞ 

ƐƵĐĐĞƐƐĨƵů͘ IŶ ƐŽŵĞ ĐŝƌĐƵŵƐƚĂŶĐĞƐ͕ ƐŽĐŝĂů ƐĞĐƵƌŝƚǇ ĞŶƚŝƚůĞŵĞŶƚƐ ĐĂŶ ďĞ ͚ƉŽƐƐĞƐƐŝŽŶƐ͛ ŝŶ ƚŚŝƐ 

context.22 But in Ramaer and van Willigen,23 the European Court of Human Rights found 

that the expectation, following changes to the Netherlands health system in 2006, that a 

Netherlands national resident in Spain would continue to enjoy health insurance under the 

Netherlands system, does not constiƚƵƚĞ Ă ͚ƉŽƐƐĞƐƐŝŽŶ͛͘  TŚĞ “ƚƌĂƐďŽƵƌŐ ĐŽƵƌƚ ĚŝƐƚŝŶŐƵŝƐŚĞĚ 

ŽƚŚĞƌ ĐĂƐĞƐ ĐŽŶĐĞƌŶŝŶŐ ƐŽĐŝĂů ƐĞĐƵƌŝƚǇ ďĞŶĞĨŝƚƐ͕ ŶŽƚŝŶŐ ƚŚĂƚ ƚŚĞ ĂƉƉůŝĐĂŶƚ͛Ɛ ĞǆƉĞĐƚĂƚŝŽŶ ǁĂƐ 

based not on a legal provision or act, but a hope. The Spanish courts have not explicitly 

ruled on whether a Spanish refusal of healthcare to non-EU nationals falls within the ECHR, 

but if they are faced with such a claim, there is no reason to expect a difference of approach 

to that of the Strasbourg court. The view that there might be a legal entitlement to access 
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the Spanish healthcare system outside of the requirements of the 2003 Act, in a post-͚ŶŽ-

ĚĞĂů͛ BƌĞǆŝƚ ƉŽƐŝƚŝŽŶ͕ ĐĂŶŶŽƚ ďĞ ĚĞƐĐƌŝďĞĚ ĂƐ ĂŶǇƚŚŝŶŐ ƐƚƌŽŶŐĞƌ ƚŚĂŶ Ă ͚ŚŽƉĞ͛: it is unlikely to 

ďĞ ĚĞĞŵĞĚ ƚŽ ďĞ Ă ͚ƉŽƐƐĞƐƐŝŽŶ͛. 

 

Differences in the autonomous communities? 

The Cohesion and Quality of the NHS Act 2003 is a national law which contains common 

legal standards for all the Spanish autonomous communities.  Nonetheless, in general, 

health policy is a devolved power in Spain, so it is possible that different autonomous 

communities may adopt different approaches.  Indeed, some regions, such as Cantabria, 

Valencia, the Balearic Islands, Aragon, Navarra, Catalonia and Euskadi, have adopted their 

own regional laws in order to assure access to healthcare regardless of the administrative 

situation of patients, including foreign patients.  However, the national government has 

appealed these regional rules, arguing that healthcare policy concerning foreigners is an 

exclusive national power. It is likely that the Constitutional Court will uphold the appeals.  

 

Other UK citizens in Spain 

Finally, to be clear, we note that if the UK leaves the EU without a negotiated deal, UK 

citizens who are temporarily in Spain (travelling for work or leisure) will no longer be able to 

ĂĐĐĞƐƐ “ƉĂŶŝƐŚ ŚĞĂůƚŚĐĂƌĞ ƵŶĚĞƌ ƚŚĞ ͚PĂƚŝĞŶƚƐ͛ ‘ŝŐŚƚƐ DŝƌĞĐƚŝǀĞ͕͛24 or Regulation 883/2004 

(through the EHIC scheme). Private health insurance will be necessary, even for a short trip. 
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Conclusions 

Under the legal framework explained above, it is extremely difficult for non-EU/EEA 

nationals to access the Spanish NHS, unless they are either working or have individually 

subscribed to an expensive special agreement with the Spanish social security authorities. 

That is why not many retired people from non EU/EEA countries live permanently in Spain. 

 Without a specific UK/R-EU agreement which deals with the entitlements to 

healthcare of retired UK citizens in Spain, this is the position in which at least 100,000 UK 

ƉĞŶƐŝŽŶĞƌƐ ǁŚŽ ŚĂǀĞ ƌĞƚŝƌĞĚ ƚŽ Ă “ƉĂŶŝƐŚ ͚ƉůĂĐĞ ŝŶ ƚŚĞ ƐƵŶ͛ ǁŝůů ĨŝŶĚ ƚŚĞŵƐĞůǀĞƐ͘ It is 

impossible to see anything other than negative effects of Brexit on those citizens. Their 

future legal position is complex, and in some ways uncertain. Much depends on whether 

their existing residence status is maintained, or whether they must apply for permanent 

residence anew: this is not something under the control of the UK government. It is legally 

debatable whether Spain may lawfully enter into a bilateral agreement with the UK on the 

position of pensioners in Spain, or whether this must be a UK/R-EU agreement under 

͚ƐŚĂƌĞĚ EU ĐŽŵƉĞƚĞŶĐĞ͛͘ WĞ ĂƌĞ ƵŶĂďůĞ ƚŽ ĞǆƉůĂŝŶ ƚŚĞ ĚĞƚĂŝů ŚĞƌĞ͕ ďƵƚ ƚŚĞ ŵĂƚƚĞƌ ĚĞƉĞŶĚƐ 

in part on whether Regulation 883/2004 and the arrangements under it constitute an 

͚ĞǆĞƌĐŝƐĞ͛ ŽĨ EU ĐŽŵƉĞƚĞŶĐĞ͘25 Whether such an agreement would be welcome to Spain (or 

the R-EU) depends on how the future (lack of) solidarity between people in the UK and 

people elsewŚĞƌĞ ŝŶ ƚŚĞ EU ŝƐ ĂĐĐŽŵŵŽĚĂƚĞĚ͕ ŐŝǀĞŶ ƚŚĞ UK ŐŽǀĞƌŶŵĞŶƚ͛Ɛ ƉŽƐŝƚŝŽŶ ŽŶ 

controlling migration. Prospects do not look propitious.  
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 But ultimately some things are relatively clear: unless they are already insured in 

the Spanish system, retired UK citizens in Spain must either pay for a special agreement with 

the Spanish security authorities, Ăƚ ĂŶ ĞǆƚƌĂ ĐŽƐƚ ŽĨ ƐŽŵĞ ΦϭϴϬϬ ƉĞƌ ĂŶŶƵŵ͕ ƉůƵƐ ƚŚĞ ĐŽƐƚ ŽĨ 

100 per cent of their prescription charges, and undergo all the administrative elements 

entailed, or they will need private health insurance, which is likely to cost at least that, or 

considerably more (Spain Adviser, 2016).  

 Nonetheless, misinformation abounds. Some have claimed that UK citizens 

resident in R-EU countries would, on Brexit, ŚĂǀĞ ͚ĂĐƋƵŝƌĞĚ ƌŝŐŚƚƐ͛ ƵŶĚĞƌ ƚŚĞ Vienna 

Convention on the Law of Treaties 1969͗ ƚŚŝƐ ƌŽƐǇ ͚ďĞƐƚ ĐĂƐĞ ƐĐĞŶĂƌŝŽ͛ ŝƐ ũƵƐƚ ǁƌŽŶŐ͘  TŚĞ 

worst case scenario is that UK citizens resident in Spain will have to reapply for their 

residence permits under the Spanish legislation applicable to non EU/EEA citizens, with all 

the administrative inconvenience and cost entailed, both for the Spanish system and for the 

British citizens themselves. If they do, even once they have successfully reapplied, their 

personal healthcare costs will be considerably higher than they are at present, should they 

choose to remain in Spain.  

 Very obvious questions of capacity planning arise. The Spanish system will 

potentially need to gear up for a significant administrative effort. It would be prudent, given 

ƚŚĞ ǁŽƌƐƚ ĐĂƐĞ ƐĐĞŶĂƌŝŽ ŽĨ Ă ͚ŶŽ-ĚĞĂů BƌĞǆŝƚ͕͛ ĨŽƌ ƚŚĞ NH“ ŝŶ ƚŚĞ UK ƚŽ ƉƌĞƉĂƌĞ ƚŽ ǁĞůĐŽŵĞ 

significant numbers of pensioners home from their place in the sun. 
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Table 1: Spanish Cohesion and Quality of the NHS Act 2003, as amended 

Article 3. Insured status. 

1. Healthcare in Spain, through public funds of the National Health System, will be 

guaranteed to those persons who have an insured status. 

2. For these purposes, persons who are in any of the following cases shall have an 

insured status: 

A) those who are a worker or self-employed and are affiliated to the Social Security 

system by an updated registration 

B) those who have the status of pensioner under the Social Security system 

C) those who are the recipient of any other periodic Social Security benefits, 

including unemployment subsidy 

D) those who have exhausted the unemployment subsidy or other benefits of 

similar nature and remain unemployed, not having an insured status, and are 

resident in Spain. 

For the purposes of the provisions of this Article only, the performance of 

employment or self-employment, for a period of less than six months, when no new 

unemployment benefit or allowance is granted, will not prevent the recovery of the 

status of unemployed or the unemployment subsidy. 

3. In those cases in which none of the previously established assumptions are 

observed, persons of Spanish nationality or of a Member State of the European 

Union, European Economic Area or of Switzerland, resident in Spain, and foreigners 

holding an authorisation to reside in Spanish territory, may be insured as long as 

they prove that they do not exceed a statutory income limit. 
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4. For the purposes of the provisions of this article, the beneficiary of an insured 

person, if residing in Spain, can be: 

- the spouse or person with similar affective relationship, who must prove the 

corresponding official registration 

- the former spouse of the insured person 

- the descendants and assimilated persons in charge thereof who are under 26 

years or who have a disability equal to or greater than 65%. 

5. Those persons who do not have an insured or beneficiary status can obtain the 

provision of healthcare by paying the corresponding fee derived from the signing of 

a special agreement. 

[6. Covers health care for civil servants, the judiciary and members of the armed 

forces] 

 

Article 3-bis. Healthcare in special situations. 

Foreigners neither registered nor authorised as residents in Spain, will receive 

healthcare in the following modalities: 

A) Emergencies due to serious illness or accident, whatever its cause, until the 

medical discharge. 

B) Assistance to pregnancy, childbirth and postpartum. 

In any case, foreigners under the age of eighteen will receive healthcare under the same 

conditions as Spaniards. 
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1 A reimbursement of £223,290,021 pa UK-Spain, with a mere £3,412,338 reimbursement 

Spain-UK. Ireland is a close second, with figures of £215,313,962 and £19,214,031 

respectively. Figures from the Resource Accounting and Budgeting (RAB) exercise, 

ŝŶƚƌŽĚƵĐĞĚ ŝŶ UK ŐŽǀĞƌŶŵĞŶƚ ĚĞƉĂƌƚŵĞŶƚƐ ŝŶ ϮϬϬϭ ĂƐ ƉĂƌƚ ŽĨ ƚŚĞ ͞NĞǁ PƵďůŝĐ 

ManaŐĞŵĞŶƚ͟ ĂŐĞŶĚĂ͘ http://www.parliament.uk/business/publications/written-questions-

answers-statements/written-question/Commons/2016-02-19/27364/. 

2 The UK government will trigger Article 50 by the end of March 2017. After two years, 

unless there is agreement to extend this period, EU law will automatically cease to apply to 

the UK and it will essentially be deemed to have left the EU. 

3 The contrast ǁŝƚŚ ƚŚĞ FŽƌĞŝŐŶ ĂŶĚ CŽŵŵŽŶǁĞĂůƚŚ OĨĨŝĐĞ͛Ɛ ǁĞďƐŝƚĞ͕ ŐŝǀŝŶŐ ĚĞƚĂŝůĞĚ ĂĚǀŝĐĞ 

on retiring abroad, could not be more stark, see https://www.gov.uk/browse/abroad/living-

abroad and https://www.gov.uk/guidance/healthcare-in-spain.   

4 These two articles were amended by Royal Decree-Law on Urgent Measures to Guarantee 

the Sustainability of the NHS and Improve the Quality and Security of Health Benefits (20 

April 2012), ratified by the Spanish parliament (the `Congress of Deputies´) on 19 July 2012.  

5 Aůů ƚƌĂŶƐůĂƚŝŽŶƐ ƚŚĞ ĂƵƚŚŽƌƐ͛ ŽǁŶ͘ 

6 Cohesion and Quality of the National Health System Act 2003, Article 3 (1) and (2) (A). 

7 Regulation ϴϴϯͬϮϬϬϰͬEC͕ OJ ϮϬϬϰ L ϭϲϲͬϭ͕ AƌƚŝĐůĞ Ϯ͕ ͚ŵĞŵďĞƌƐ ŽĨ ƚŚĞŝƌ ĨĂŵŝůǇ ĂŶĚ ƚŚĞŝƌ 

ƐƵƌǀŝǀŽƌƐ͛͘ 

8 Regulation 883/2004/EC, Article 2. 

http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-02-19/27364/
http://www.parliament.uk/business/publications/written-questions-answers-statements/written-question/Commons/2016-02-19/27364/
https://www.gov.uk/browse/abroad/living-abroad
https://www.gov.uk/browse/abroad/living-abroad
https://www.gov.uk/guidance/healthcare-in-spain
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9 Regulation 883/2004/EC, Articles 23 and 24.  

10 Regulation 883/2004/EC, Article 17. 

11 Cohesion and Quality of the National Health System Act 2003, Article 3 (3). 

12 Royal Decree 192/2012, 3 August 2012. 

13 We could not source any data on this. 

14 Judgment 139/2016, 21 July 2016. 

15 Royal Decree 76/2013, 26 July 2013, Article 6. 

16 Royal Decree 76/2013, 26 July 2013, Article 3. 

17 Cohesion and Quality of the National Health System Act 2003, Article 3-bis. 

18 Cohesion and Quality of the National Health System Act 2003, 1st Transitory Provision. 

19 Article 12(1): `The States Parties to the present Covenant recognize the right of everyone 

to the enjoyment of the highest attainable standard of physical and mental health´. 

20 Article 13(4): ` With a view to ensuring the effective exercise of the right to social and 

medical assistance, the Parties undertake: ͙ ƚo apply the provisions referred to in 

paragraphs 1, 2 and 3 of this article on an equal footing with their nationals to nationals of 

other Parties lawfully within their territories, in accordance with their obligations under the 

European Convention on Social and Medical Assistance, signed at Paris on 11 December 

1953´. 
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21 Judgment 139/2016 of 21 July 2016. 

22 See, eg, Gaygusuz v Austria, 16 September 1996; Kjartan Ásmundsson v Iceland, 12 

October 2004; Stec and Others v United Kingdom, 6 July 2005; Solodyuk v. Russia 12 July 

2005, Wieczorek v. Poland, 8 December 2009.  

23 Application no 34880/12, November 2012. 

24 Directive 2011/24/EU, OJ 2011 L L88/45. 

25 See, for a recent, authoritative discussion of EU external competence, the Opinion of AG 

Sharpston in Opinion 2/15 concerning the EU-Singapore FTA. 




